Scottish Outdoor Access Network

Scottish Public Rights of Way

Legislative Framework and Enforcement
Discussion Notes
The notes below summarise the discussion during the Open Discussion session of the networking event on 9th May 2012 and are not meant as a definitive guide to the legislation. As they are the opinions of the delegates at the event there can be no guarantee attached to their accuracy and your own legal advice should always be sought if you have an issue over a right of way.

Case Study – Fran (CNPA) – Glen Doll Lodge now a private home but was a Youth hostel. A right of way passes the house but an alternative is available to bypass the house which most people now use. House drive has private house sign on it. Some people still walk up past the house. Should the ROW be diverted? 

Discussion – No planning change of use required. Not seen as something worth a big access authority input. House holders could apply for a ROW diversion at their expense if necessary. Persistent users of the route could be spoken to. Signage could be improved to encourage people to use the alternative route.

NB. Killiecrankie a private house has recently closed a ROW but Community Council and householders may agree an alternative route.

Case Study – Donald (WDC) has a situation where a castle which has never been within access rights (was an oil terminal, now a construction site) is on Scotways CROW list. Many people contact Council about this to complain.

Discussion – Scotways CROW list can sometimes be misleading. ROWs can be claimed, asserted or vindicated.This route could just be claimed, but not be a ROW.
ROW are still useful in curtilage situations although effort can often be made to build in diversions around farmyards or other private areas – agreed to be helpful for everyone. Only problem here is to watch out for developments and loss of actual line of ROW. Suggested to discuss this particular route with Scotways as the evidence could be from 1800s but the route since lost.
Case Study – Phil (HC) – A route across a dam between two glens has been used since the 1980s, until SSE closed it off after putting in a new flood prevention system. They were worried about potential vandalism, etc. No ROW or access rights possible over statutory undertakings.
Discussion - In some cases core paths are over railways and dams (e g PKC). Much discussion revolved around whether access rights applied over statutory undertakings. You can cross over a pipeline. It was thought that you may cross the dam if a track exists to facilitate passage (LRA S6(2)).
Case Study - Joylon (A+GC) – Advised an old pend is to be stopped up prior to development. Provision for access is to be built in after the development work is finished. In Muthhill a similar situation resulted in a smaller plot for the development because the ROW had to be accommodated ie not stopped up. A temporary stopping up order for ROW can be applied using Roads Act (does not apply to CPs). Conditions can be applied to developments to safeguard ROW/CPs. Stopping up and diversion orders made under Planning Act can be objected to. Then need to go to Minister to approve, which could result in an inquiry being required. Must state good reasons.


Questions submitted in advance (and other questions that crept in!):

What legal obligations does the LA have regarding a route which meets all the criteria of a RoW but does not appear on the Register of RoW’s?  Register of ROW is not definitive. ROWs are appearing and lapsing. An enquirer can be given a questionnaire and provide evidence for any claimed ROW. Community councils can be useful source of evidence. Survey monkey could possibly be used in future.

What is needed to assert a ROW?  There is no formalised method of assertion, but it is generally when an agreement is reached between an owner and access authority.
Can you repair or upgrade a ROW without owner's permission?  Generally thought yes, but depends on the level of work. Just clearing brash is fine, but structural work may have liability issues. Community Councils are covered by Council's insurance. Fife used the Road Traffic Act to complete work on a ROW when the landowner objected. It is good practice to always try to contact the landowner prior to any work commencing.
How up to date is Scotways ROW catalogue?  Not very, and there are still differences between the CROW and access authorities’ records. SNH has funded update but it is not reliable enough to be open to the public. Route sheets are for internal Scotways use only as they contain the opinions of Scotways’ volunteers.

Is an access authority obliged to take forward a third party’s claim to establish a Right of Way if they do not feel it is in the wider public interest or worth the time and resources?  
No, but may have to be seen to have valid reasons why they don't. It would have to be in the public interest to do so. Need to avoid neighbourhood disputes. Lack of resources is a valid reason.

What legislation can be used for extinguishment of a ROW? Roads (Scotland) Act is the main way of stopping up a ROW. Also the Countryside (Scotland) Act. Different legislation used for different reasons for stopping up the ROW.

Are there any cases where ROW legislation is a better tool than Land Reform?  Keeping pends used for antisocial behaviours open when police may want to close them. Can be useful short cut for elderly etc.  In curtilage situations or other areas where access rights may not apply.

What do planning officers need to know/do to ensure rights of way are appropriately protected?  Planners need to be aware of ROW, CP and general access rights. Mapping and leaflets can help them, such as in Aberdeenshire. It is worth visiting the Development Management Team every couple of years to keep them up to date with access legislation. Access plans can be required for bigger developments. Path width & heights for clearance should be standardised. Burden on landowners so should be reasonable. No large developments should get away with limiting or being exempted from access rights. It was suggested that if a ROW is asserted as pedestrian, the LRA cannot override it to say that access rights for cycles and horses apply unless it is adopted as a core path. (Further details are being sought about this.)
